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RECENT CASE NOTES 935 

thereby invites the public to send messages over this telephone. An operator 
accepting such message is the agent of the company and it is liable for his errors. 
Markley v. Western Union (1913) 159 Iowa, 557, 141 N. W. 443; Postal Tele- 
graph & Cable Co. v. Prewilt (1917, Tex. Civ. App.) 199 S. W. 316; Bowie v. 
Western Union (1907) 78 S. C. 424, 59 S. E. 65. The instant case is decided 
upon the theory accepted by a majority of the courts. 

Torts — Joint Tort-Feasors — Liability for Pollution of Water-Courses. — 
The plaintiff brought an action for damages against six coal mining corporations 
for the pollution of a stream. There was no collusion or concerted action what- 
ever between the defendants. Held, that the plaintiff should not recover, because 
the defendants were not jointly and severally liable. Farley v. Crystal Coal & 
Coke Co. (1920, W. Va.) 102 S. E. 265. 

There is a conflict of authority as to whether or not the doctrine of joint 
and several responsibility at law should apply to cases of unintended damage 
caused by the acts of several persons acting without collusion and independently. 
See Cooley, Torts (3d ed. 1906) 246. The general tendency appears to favor 
enforcing a joint and several duty to pay damages where a single injury is 
caused by concurrent wrongful acts or omissions. Matthews v. Delaware L. & 
W. R. Co. (1893) 56 N. J. Law, 34, 27 Atl. 919 (injury in collision due to joint 
negligence of two railroads) ; Corey v. Havener (1902) 182 Mass. 250, 65 N. E. 
69 (plaintiff's horse frightened by two passing motorcycles). Where the plaintiff 
suffers separate injuries, caused by the several defendants, though similar in 
character and inflicted at the same time, he can hold the defendants only sever- 
ally. State v. Wood (1896) 59 N. J. Law, 112, 35 Atl. 654; New Orleans Ins. 
Ass. v. Harper & Waggaman (1880) 32 La. Ann. 1165; see Shearman & Redfield, 
Negligence (6th ed. 1913) sec. 123.! Cases of water pollution, though the 
defendants do not cause "separate injuries" in this latter sense at all, are almost 
universally placed in the second group, and each defendant must be sued for his 
contribution to the damage. Chipman v. Palmer (1879) 77 N. Y. 51; Mansfield 
v. Brister (1907) 76 Oh. St. 270, 81 N. E. 631 ; Thackaberry v. Sioux City Service 
Co. (1911) 154 Iowa, 358, 132 N. W. 945, 40 L. R. A. (N. S.) 102; cf. Valparaiso 
v. Moffit (1895) 12 Ind. App. 250, 39 N. E. 909. It is difficult to see how the 
damage caused by each individual defendant can be identified in these cases, and 
logically it would seem far better to place them in the first group and enforce 
joint and several responsibility. In the instant case the court overruled a pre- 
vious decision on the ground that the cases cited to uphold it dealt with direct 
as opposed to consequential injury. Day v. Louisville Coal & Coke Co. (1906) 
60 W. Va. 27, S3 S. E. 776. But the reasons for holding the defendants jointly 
are equally strong where the damage is consequential; in either event it seems 
impossible to apportion it. Cf. Schumpert v. Southern Ry. (1902) 65 S. C. 332, 
43 S. E. 813; cf. Lyman v. County of Hampshire (1885) 140 Mass. 311, 3 N. E. 
211. In thus overruling the previous decision, the instant case has wiped out 
one of the very few decisions which clearly favor joint responsibility at law in 
the water-pollution cases. Yet almost all jurisdictions will sustain a joint bill 
for an injunction in cases of this type. Warren v. Parkhurst (1906) 186 N. Y. 45, 
78 N. E. 579, 6 L. R. A. (N. S.) 1149, note. It is submitted, therefore, that it 
would be more consistent with ideas of modern procedure if the law courts were 
to enforce joint and several responsibility. For the obstruction of the natural 
flow of surface water by an adjacent landowner, see (1920) 29 Yale Law 
Journal, 686. 



